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*In Maryland the forms of these writs are the same as in Eng-
land, they are always addressed to the party to answer or to tes-
tify; (k) and as in England they may be executed by any one, so
that- the court be satisfied, by affidavit, that they have been
served. (i) Here as in England, the commission to take testi-
mony directs the commissioners ‘to cause to come before them all
such evidences as shall be named to them by either the plaintiff or
defendant.” Under this authority, which has been expressly re-
cognized by positive legislative enactment, () the commissioners
have always, when necessary, summoned the witnesses to come
before them; and on their failing to attend, there seems to have
been no doubt, at any time, that they might, on their contumacy
being shewn to the court, be forced by attachment to attend and
testify, even under a commission from a foreign tribunal. (k) And
although the Legislature has provided a new and additional form
of compelling the attendance of witnesses before commissioners
authorized to take evidence, they have not introduced a more
cheap and expeditious mode of proceeding. (J)

- Bat, to clear away the difficulty which has been presented in
this case, it will be necessary to ascertain how far the sheriffs of
the several counties can be considered as the executive officers of
this court for the purpose of serving writs of subpena as well as of
attachments.

It may be safely assumed, that where the Legislature has speci-
fically allowed to a sheriff a particular fee for the execution of any
process, that such allowance of a fee may be considered as a vir-
tual declaration, that it is his official duty to execute such process.
‘The last provincial act of Assembly by which officers’ fees were
regulated, makes a clear distinction between a subpena ad respon-
dendum, and a subpena ad testificandum, by designating the first
specially; and then, in' the same section, allowing to the secretary
a different fee for ‘every subpena and return.’ But as the secretary
‘was then the register in Chancery, as well as the clerk to the
higher courts of common law, it may be supposed, that these last
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